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By Ann E. Minarik, Office Counsel Division 2
Chicago Title Insurance Company

Introduction

Effective August 16, 2005, Illinois
followed the lead of Delaware, lowa,
Wisconsin and Oklahoma by enacting
legislation authorizing the creation of a
new business entity, or at the very least, a
new variation of the limited liability
company. The name of this “new kid on
the block™ is “a series of members,
managers or limited liability company
interests” popularly known as “a series
of limited liability company interests” or
“aseries LLC” (“series”). New section
37-40 of the Limited Liability Company
Act, 805 ILCS 180/37-40, authorizes and
defines a series. This article explores the
real estate aspects of a series from a title
company’s perspective.

Illinois limited liability companies
have been in existence for over a decade.
In the years following their inception, real
estate investors and their attorneys have
embraced limited liability companies as a
preferred vehicle for holding title to a
particular parcel of real estate. What
makes the limited liability company so
popular? The limited liability company
isolates liability from other assets of the

investors that are not included within that
specific limited liability company. It is
common to create a limited liability
company solely for holding title to a
particular piece of real estate (single
purpose entity). The name of the limited
liability company itself often includes the
address of the real estate for which it
holds, or will hold, title. When the
limited liability company later sells the
real estate, the purpose for the limited
liability company no longer exists, and
the investors dissolve it.

It is generally not prudent for one
limited liability company to hold title to
more than one real estate project,
especially if any site is high risk from a
liability perspective. A high-risk
example is real estate that has
environmental problems. If the same
limited liability company holds title to an
environmentally challenged parcel and
also owns residential real estate, liability
arising from the high-risk site could
affect the safer, residential property as
well. This scenario is not conducive to
encouraging investment in real estate
because the risks can be so high. Until
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the series came along, the only option
was to create a separate limited liability
company for each site.

Statutory Components of a Series

To create a series, the limited
liability company itself must be properly
created. See the Illinois Secretary of
State’s filing form LLC-5.5 (S) at the end
of this article. (series contemplated).
Compare form LLC 5.5 (series not
contemplated). The filings with the
Secretary of State must give notice of the
creation or future creation of a series.
(Form LLC-5.5 (S) only).

Then, the members or organizers of
the limited liability company must draft
specific language in the operating
agreement of an existing or prospective
limited liability company that either
establishes a series or makes provision
for a series in the future. 37-40(a). A
series is not restricted to a particular
business purpose. For example, a builder
constructs residential housing as well as
shopping centers. A separate series may
be created for each site.

Item 7 on form 5.5 (S) defines the
key characteristics of a series:

7. The operating
agreement provides for the
establishment of one or more
series. When the company has
filed a certificate of designation
for each series, which is to have
limited liability pursuant to 37-40
of the Illinois Limited Liability
Company Act, the debts, liability
and obligations incurred,
contracted for or otherwise
existing with respect to a
particular series shall be
enforceable against the assets of
such series only, and not against
the assets of the limited liability

company generally or any other
series thereof, and unless
otherwise provided in the
operating agreement, none of the
debts, liabilities, obligations and
expenses incurred, contracted for
or otherwise existing with respect
to this company generally or any
other series thereof shall be
enforceable against the assets of
such series. (Emphasis added)
See also 37-40(b).

Section 37-40(b) of the Act
describes the steps necessary to insulate
the liability of a particular series from the
limited liability company and others in
the series:

(1) The series must maintain its
records distinct from the limited
liability company and any other
series.

(2) The series must establish separate
accounting procedures and hold
its assets separate from other
assets of the limited liability
company.

(3) The limited liability company
must file a form called
“Certificate of Designation” with
the Illinois Secretary of State for
each series. (Form LLC-37-40).
The form appears as an exhibit at
the end of this article.

What’s in a name? Plenty,
according to the statute. Section 37-40(c)
states that the entire name of the limited
liability company must appear in the
name of the series, and the series must be
distinguishable from others in the series.
The statute does not provide further
details or suggestions. For example,
assume that the name of the limited
liability company is XYZ LLC, an
Illinois Limited Liability Company.
Permitted names for one in the series



might be “XYZ LLC, an Illinois Limited
Liability Company- Blackacre Series” or
“Blackacre, a Series of XYZ LLC, an
Illinois Limited Liability Company”.
Both versions follow the language of the
statute. This author recommends
including the word "Series" in the name.
Only time will tell what will be a typical
style for the naming of a series.

Section 37-40(d) of the Act states a
series begins its existence when the
Secretary of State’s office approves the
certificate of designation application form
(LLC-37-40) and stamps “Filed” on each
of the duplicate copies.

The statute provides that the
limited liability company, or any
manager, person or entity designated in
the operating agreement, may file a
certificate of designation.

Item 4 of the form states the
registered agent and registered office for
the limited liability company in Illinois
shall serve as the agent and office for
service of process in Illinois for each
series. 37-40(f).

Items 5(a) and (b) inquire whether
the series is member or manager-
managed. Section 37-40(h) allows the
series to choose what type of
management will prevail for that
particular series. Unless otherwise
provided in the operating agreement, the
management of a series is member-
managed. Items 5(a) and (b) need only
be filled out if management of the series
is different or changed from management
of the limited liability company. Any
noted changes from the limited liability
company’s operating agreement must
also include the names and business
addresses of the series managers and the

names and addresses of the series
members. For example, the limited
liability company has 5 members. Not all
5 need to be members of each series
created. The operating agreement may
provide for future new members of a
subsequent series. Form LLC-37-40 also
includes a box to check in item 3 when
there is a series name change or when
dissolving the series.

A series of a limited liability
company is in good standing as long as
the limited liability company is in good
standing. 37-40(e). Unless stated
otherwise in the operating
agreement, the dissolution of a series
does not dissolve the limited liability
company, or any other in the series.
However, the dissolution of the limited
liability company dissolves the series.
37-40(m).

Filing Costs

For investors holding numerous
real estate assets, the creation of multiple
limited liability companies can get
expensive when you consider the filing
costs and annual fees payable to the
Illinois Secretary of State’s office due
from each limited liability company (805
ILCS 180/50-10). Investors and their
attorneys now have the option of either
creating a separate limited liability
company for each real estate site or
creating one limited liability company
with a series for each site. The series
version might save the investor some
money in the long run. The pertinent fees
are:

1) articles of organization
(domestic), $500.

2) restated articles of organization
(domestic) in connection with a



3)
4)

5)

limited liability company with a
series, $750.

certificate of designation for each
series, $50.

annual report by a limited liability
company without a series, $250.
annual report by a limited liability
company with a series, $250 plus
$50 for each filed series.

Title Insurance Requirements

A commitment for title insurance

shows title vested in XYZ LLC, an
Illinois Limited Liability Company Series
X. You represent the seller. What type
of title clearance will the title company
require?

1)

2)

A certificate of good standing for
an Illinois limited liability
company from the Illinois
Secretary of State establishing
that the limited liability company
was properly created to allow for
a series, and evidence that the
limited liability company is not
dissolved subsequent to the date
of certificate of good standing. If
the limited liability company was
formed under the law of another
state, the certificate of good
standing from the appropriate
officer of that other state. The
Limited Liability Company Act
permits a foreign limited liability
company to register with the
Illinois Secretary of State. 805
ILCS 180/45-5(a).

A full copy of the limited liability
company’s current operating
agreement containing language
that it has or will establish a
series, along with pertinent
procedures necessary for the
establishment of a series.

3)

4)

5)

Documentation that the limited
liability company did establish the
series in question. Typical
examples are language in the
operating agreement or in
subsequent resolutions. There
should be clear language as to
whether the series is to be
manager managed or member
managed.

A copy of the certificate of
designation form for the series
filed with the Illinois Secretary of
State, and evidence that the series
was not dissolved subsequent to
the date of the certificate of
designation. The form may
provide information as to whether
the series in question is manager
managed or member managed,
along with the names and
addresses of members or
managers. The statute permits a
foreign limited liability company
or its series to file for admission
as a foreign limited liability
company, or series, and a
certificate of designation shall be
filed for each series being
registered to do business in
Illinois. 37-40(0).

A copy of all authority documents
for the series, including a
resolution from all appropriate
parties approving the
contemplated transaction.

Conclusion

There are more choices than ever

regarding how to vest title in Illinois real
estate. There is no caselaw to report at
this time that might shed some light on
possible pitfalls to consider when



choosing between a series and a separate
limited liability company for each real
estate site. The series may offer
significant filing fee savings for the same
investor or investors dealing with
multiple parcels of real estate each year.
However, a series may not be the best
choice in situations that require
customized operating agreements for
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each site or if each new series draws in
new members. Time will tell whether
attorneys and investors adopt the series as
a popular and useful form of ownership.

Examples of these forms are attached to
this email. The forms can also be found at
http://cdsprod.ilsos.net/corp.html
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--LLC-5.5 linois

Limited Liability Company Act

June 2005 - Articles of Organization e

Secretary of State Jesse White This space for use by Secretary of State.
Department of Business Services

Limited Liability Division

Room 351 Howlett Building Must be typewritten.

501 S. Second St. Thi ] by Secretary of Stat

Springfield, IL 62756 is space for use by Secretary o e.

www .cyberdriveillinois.com

Filing Fee:  $500
Payment must be made by certified check,
cashier's check, Hliinois attorney's check, | APProved:
C.P.A'scheck or money order payable to
Secretary of State.

ke

Limited Liability Company Name:

The LLC name must contain the words Limited Liability Company, L.L.C. or LLC and cannot contain the terms Corporation, Corp., Incorporated, Inc., Ltd.,
Co., Limited Partnership or L.P.

2.  Address of principal place of business where records of the company will be kept: (P.O. Box alone or ¢/o is
unacceptable.)

3.  Articles of Organization effective on: (check one)
3 the filing date
1 a later date (not 1o exceed 60 days after the filing date):

Month, Day, Year
4.  Registered Agent's Name and Registered Office Address:

Registered Agent:

First Name Middle Initial Last Name
Registered Office:
(P.O. Box alone or Number Street Suite #
c/o is unacceptable.)

City ZIP Code County

5.  Purpose(s) for which the Limited Liability Company is organized: (If more space is needed, attach additional 8 1/2" x
11" sheets.)

"The transaction of any or all lawful business for which Limited Liability Companies may be organized under this Act."

6. Latest date, if any, upon which the company is to dissolve:
(Leave blank if duration is perpetual.) Month, Day, Year

Printed by authority of the State of lllinois. August - 2005 — 5.5M - LLC-4.10



LLC-5.5

7.  (OPTIONAL) Other agreed upon events of dissolution and/or provisions for the regulation of the internal affairs of the
Company: (If more space is needed, attach additional 8 1/2" x 11" sheets.)

8.  The Limited Liability Company: (Check either a or b below.)
a. 1 is managed by the manager(s) (List names and business addresses.)

b. 11 has management vested in the member(s) (List names and addresses.)

9. laffirm, under penalties of perjury, having authority to sign hereto, that these Articles of Organization are to the best
of my knowledge and belief, true, correct and complete.

Dated ,
Month, Day Year
1 1.
Signature Number Street
Name and Title {type or print) City/Town
Name if a Corporation ar other entity State ZIP Code
2. 2.
Signature Number Street
Name and Title {type or prinf) City/Town
Name if a Corporation or other entity State ZIP Code

Signatures must be in black ink on an original document. Carbon copy, photocopy or rubber stamp signatures may only
be used on conformed copies.

Printed by authority of the State of lllinois. August 2005 — 5.5M - LLC-4.10



-.LLC-5.5(S)

uly 2005

Secretary of State Jesse White
Department of Business Services
Limited Liability Division

Room 351 Howlett Building

501 S. Second St.

Springfield, IL 62756
www.cyberdriveillinois.com

lllinois
Limited Liability Company Act

Articles of Organization

FILE #

Payment must be made by certified
check, cashier's check, lllinois attorney's
check, lllinois C.P.A.'s check or money
order payable to Secretary of State.

SUBMIT IN DUPLICATE

Must be typewritten

This space for use by Secretary of State.

Filing Fee: $750
Approved:

This space for use by Secretary of State.

1. Limited Liability Company Name:

(The LLC name must contain the words Limited Liability Company, L.L.C. or LLC, and cannot contain the terms Corporation, Corp., Incorporated,
Inc., Ltd., Co., Limited Partnership, or L.P.)

2. Address of Principal Place of Business: (P.O. Box alone and c/o are unacceptable.)

3.  The Articles of Organization are effective on: (check one)

a. d the filing date

b. 4 another date later than but not more than 60 days subsequent to the filing date:

4. Registered Agent's Name and Registered Office Address:

Month, Day, Year

Registered Agent:

First Name Middie Initial Last Name
Registered Office:
(P.O. Box alone or Number Street Suite #
c/o is unacceptable.)

City ZIP Code County

5. Purpose(s) for which the company is organized: (If more space is needed, piease attach additional 8.5 x 11 sheets.)

“The transaction of any or all lawful business for which Limited Liability Companies may be organized under this Act."

6. Latest day, if any, upon which the company is to dissolve:
(Leave blank if duration is perpetual.)

Month, Day, Year

Printed by authority of the State of inois. June 2005 — 1M ~ LLC-37



7.  The operating agreement provides for the establishment of one or more series. When the company has filed a Certificate
of Designation for each series, which is to have limited liability pursuant to Section 37-40 of the lllinois Limited Liability
Company Act, the debts, liabilities and obligations incurred, contracted for or otherwise existing with respectto a particular
series shall be enforceable against the assets of such series only, and not against the assets of the Limited Liability
Company generally or any other series thereof, and unless otherwise provided in the operating agreement, none of the
debts, liabilities, obligations and expenses incurred, contracted for or otherwise existing with respect to this company
generally or any other series thereof shall be enforceable against the assets of such series.

8. OPTIONAL: Other agreed upon events of dissolution and/or provisions for the regulation of the internal affairs of the
company: (if more space is needed, please attach additional 8.5 x 11 sheets.)

9. The Limited Liability Company: (Check one of a or b below.)
a. 1 is managed by the manager(s) (List names and business addresses.)

b. QO has management vested in the member(s) (List names and addresses.)

10. | affirm, under penalties of perjury, having authority to sign hereto, that these Articles of Organization are to the best of
my knowledge and belief, true, correct and complete.

Dated ,
Month, Day Year
Signature(s) and Name(s) of Organizer(s) Address(es)
1 1.
Signature Number Street
Name and Title (type or print) City
Name if a corporation or other entity State ZIP Code
2. 2,
Signature Number Street
Name and Title (type or print) City
Name if a corporation or other entity State ZIP Code
3 3.
Signature Number Street
Name and Title (type or print) City
Name if a corporation or other entity State ZIP Code

Signatures must be in black ink on an original document. Carbon copy, photocopy or rubber stamp signatures may
only be used on conformed copies.

Printed by authority of the State of Illinois. June 2005 — 1M ~ LLC-37



- LLC=-37.40 llinois

Limited Liability Company Act

July 2005 Certificate of Designation FILE #

Secretary of State Jesse White This space for use by Secretary of State.
Department of Business Services

Limited Liabilty Division

Room 351 Howlett Building Must be typewritten

501 S. Second St. .

Spri n gfi eld, IL 62756 This space for use by Secretary of State.

www.cyberdriveillinois.com Filing Fee: $50

Payment must be made by certified
check, cashier's check, llinois Approved:
attorney's C.P.A''s check or money
order payable to Secretary of State.

1. Limited Liability Company Name:

Must comply with Section 1-10 of ILLCA or item 2 below applies.

2. State or Country under the laws of which the company is organized: (check one)
[d Hliincis (domestic)
[] Foreign (specify):

3. Name of Series:

Must contain the entire name of the Limited Liability Company and be distinguishable from the names of the other series.

With the filing of this document: (check one)
[J the existence of the series shall begin.
[] the name of the series shall be changed to:

[] the series shall be dissolved.

4.  The registered agent and registered office for the Limited Liability Company in Illinois shall serve as the agent and office
for service of process in lllinois for each series.

Printed by authority of the State of illinois. July 2005 ~2M — LLC-38



LLC-37.40

5.  Complete only if different from the Limited Liability Company, or if changed, the Series:
a) is managed by manager(s). [JYes [CINo
If yes, list names and business addresses:

b) has management vested in the member(s). [Yes [INo
If yes, list names and addresses:

6. The undersigned affirms, under penalties of perjury, having authority to sign hereto, that this Certificate of
Designation is to the best of my knowledge and belief true, correct and complete.

Dated

Month/Day Year

Signature (Must comply with Section 5-45 of ILLCA.)

Name and Title (type or print)

If applicant is a company or other entity, state name of company and indicate whether it
is a member or manager of the LLC.

Printed by authority of the State of Illinois. July 2005 —-2M — LLC-38
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